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Succession planning is not easy, but it’s one of the most important things you can do for your family. If 
you’re a Mexican national living in the US, it’s even more crucial to ensure your family doesn’t run into 
any legal issues or hold-ups with your estate in the event of your death.

None of us enjoys thinking about what will happen to our families, businesses, and assets after we’re 
gone — but if you don’t have a written plan in place, you’ll make things much harder on those you leave 
behind. For Mexican nationals — both resident and nonresidents — it’s essential to understand the US 
taxes and laws surrounding succession planning. Some tax laws affect residents differently than 
nonresidents, and these differences may affect how you distribute your assets and through which 
vehicles. 

This ebook will help you understand the legal intricacies and how they apply to you, so you can craft an 
estate plan that not only makes the process as smooth as possible for your family, but also allows you to 
maximize how much they receive — giving you the peace of mind that if anything happens to you, your 
loved ones will be taken care of.

INTRODUCTION
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There are four taxes in the United States that have an impact on business and personal estate
planning. We briefly outline each one below:

01 INCOME TAX
This is a tax on personal income, wages, business income, and capital gains. Information on income taxation 
of nonresident aliens can be found in IRS Publication 519.

02 GIFT TAX
This is a tax on gratuitous transfers — which are defined as a direct or indirect transfers to an individual, 
where nothing is received in return, either in the form of money, goods, or services. The gift tax provisions for 
non-resident aliens can be found in IRS Code Sections 2501, and further information about the gift tax can 
be found in IRS Publication 559.

03 ESTATE TAX
This is a tax that occurs after an individual dies. Estate tax is levied against the property in the decedent’s 
estate. The IRS Code addressing estate tax for nonresident aliens can be found in Sections 2101 through 
2108, and in Code Sections 2208 and 2209.

04 GENERATION SKIPPING TRANSFER TAX (GSTT)
This is a tax on a gift to a grandchild, or an unrelated person at least 37.5 years younger than the transferor. 
A generation-skipping transfer (GST) made by a nonresident alien is subject to the US GST tax only if the 
transfer is also subject to the US gift tax, or the US estate tax. It is also subject to the US GST if the transfer 
is from a trust, and the non-resident alien’s transfer to the trust was subject to US gift or estate tax.

With an understanding of the four taxes at play, the rest of this ebook will act as a guide to estate 
and business succession planning for Mexican nationals. In the following chapters, you’ll learn 
how to determine whether you fall under the “resident’ or “nonresident” tax classifications, how 
the laws affect both residents and nonresidents, and some of the options available to you for 
transferring your wealth and assets to the appropriate people.
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For tax purposes, a foreign national can be classified as either a resident alien or a nonresident alien. Resident 
aliens are treated much the same as US citizens; while separate rules and regulations apply to nonresident aliens.

Those who spend time in the United States and/or Mexico, or have family in both countries, need to clarify their 
status before deciding how to plan succession or inheritance. Because many people aren’t sure which category they 
fall into, it’s important to understand what’s meant by “resident” and “nonresident,” as it applies to US income tax 
law.

WHO IS A RESIDENT?
Foreign nationals must meet one of two tests to be considered resident aliens for tax purposes: the substantial 
presence test, or the green card test. Anyone who fails to meet both of these tests is considered a nonresident 
alien.

GREEN CARD TEST
To be considered a legal permanent resident of the United States, you must have been granted the privilege of 
living in the country permanently as an immigrant. This usually comes in the form of a green card. The green card 
test asserts that if you have a green card, you have resident status unless one of the following occurs:

• You voluntarily abandon and renounce your immigrant status in writing to the United States
Citizenship and Immigration Service (USCIS).

• Your immigrant status is terminated administratively by the USCIS.
• Your immigrant status is terminated by a judge in a US federal court.

SUBSTANTIAL PRESENCE TEST
You are also classified as a US resident for tax purposes if you meet the conditions of the substantial presence test 
for the calendar year. In order to meet the criteria for this test, you must be in the United States for at least 31 days 
in the current calendar year, and for 183 days of the three-year period covering the current year and the two years 
prior, including:

• All the days in the United States in the current year, and
• One-third of the days of the previous year, and
• One-sixth of the days of the year prior to the previous year

RESIDENT orNONRESIDENT?
HOW TO DETERMINE WHICH APPLIES TO YOU

CHAPTER 02
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Essentially, if you are present in the United States for an average of 122 days each year over a three-year period, the 
conditions of the test are satisfied. There are some exceptions to this, which are defined in the Mexico-US income tax 
treaty.

It is possible for a person to be classified as both a nonresident and resident alien in the same tax year. If this occurs, 
you’ll be considered a “dual-status-alien.” This may happen in the year you arrive in the United States, the year you leave, 
or when you change your immigration status. If you fall into this category, you’ll need to pay particular care when you file 
your tax return.

Use the chart below to help clarify whether you are a resident alien or nonresident alien:
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WHAT IS MY STATUS FOR U.S. INCOME TAX PURPOSES?

RESIDENT OR NONRESIDENT (CONTINUED)

* Exempt days are days you are: 1) commuting to work from Canada or Mexico; 2) in the U.S. for less than 24 hours; 3) in the U.S. as a crew 
member of a foreign vessel; 4) unable to leave the U.S. due to a medical condition; or 5) an exempt individual.  

YOU ARE A 
RESIDENT 
ALIEN (RA) 
FOR U.S. 

INCOME TAX 
PURPOSES 

YOU ARE A 
NON-RESIDENT 

ALIEN (NRA) 
FOR U.S. 

INCOME TAX 
PURPOSES 

Do you still meet the 183 day test if you disregard exempt days? *

Were you physically present in the U.S. on at least 183 days 
during the current year?

During the current year, did you maintain a tax home in a foreign 
country in which you had a closer connection than with the U.S.?

Do you possess an alien registration card (green card)?

Were you physically present in the U.S. on at least 31 days during 
the current year?

Were you physically present in the U.S. on at least 183 days during 
the three-year period that includes all days in the current year, plus 
1/3 the number of days in the prior calendar year, plus 1/6 the 
number of days in the second previous calendar year?
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At death, resident aliens are taxed in the same way as US citizens. Nonresident aliens are only taxed on the value 
of their personal property located in the United States, on any business assets they may have in the United States, 
and stock of American corporations. 

When planning your estate, it’s important to know how tax rates, credits, and deductions will apply to your assets 
— and how those taxes may affect your heirs. Here are the tax considerations you should pay attention to when 
planning your estate:

TAX RATES AND CREDITS
Resident aliens receive a credit against gift and estate tax in the amount of $5,450,000; while nonresident aliens 
receive a $60,000 credit against the value of assets in a US taxable estate. Both resident and nonresident aliens 
have a top estate and gift tax rate of 40%.

EXCLUSIONS AND CREDITS
There is an annual exclusion from US gift tax for both resident and nonresident aliens. The annual exclusion for gifts 
to non-US citizen spouses is $148,000; an unlimited amount can be gifted to a spouse who is a US citizen. The 
exclusion amount for gifts to non-spouses is $14,000.

MARITAL DEDUCTION
There is an unlimited marital deduction if the surviving spouse is a US citizen. Normally, the marital deduction is 
not allowed if the surviving spouse isn’t a US citizen. However, if US property passes through a qualified domestic 
trust, a deferral of estate tax may be obtained for assets passing to a surviving spouse who is a non-US citizen.

TRANSFER TAX (THE DOMICILE TEST)
The test to determine how transfer taxes will affect a foreign person is called a “domicile test” — which is not the 
same as the “residency test” used for income tax treatment (which we reviewed in Chapter 2).

HOW TAXES AFFECT
RESIDENT VERSUS NONRESIDENT ALIENS

CHAPTER 03
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The main consideration for meeting the domicile test is intent. A person is deemed to be domiciled in the US, for estate 
and gift tax purposes, if he or she lives in the country and is not currently intending to leave. Because there are two sets 
of criteria for estate and income tax purposes, it is possible for an individual to be considered a resident for income tax 
purposes, and not considered US domiciled for estate and gift tax purposes.

The factors for determining whether an individual is US domiciled are included in the facts and circumstances test; which 
includes factors such as length of residence in the United States, green card status, ties to the former country, country 
of citizenship, and location of business interests.

US DOMICILIARY VERSUS NON-US DOMICILIARY
A US domiciliary is taxed on worldwide property, while a non-US domiciliary is only taxed on US property. In 2016, the 
annual exclusion from US gift tax was $14,000 per donee for both US and non-US domiciliary.

Exemption amounts for US domiciliary under unified credit are:

• Lifetime gift of $5 million
• $5.5 million Estate Tax Exemption
• $5 million GSTT

A non-US domiciliary has no unified credit, and individuals are taxed on gifts over the annual exclusion. Exemption 
amounts for non-US domiciliary are:

• $60,000 Estate Tax Exemption
• $5.5 Million GSTT Exemption
• $160,000 Annual Gift Exemption to non-citizen spouse (indexed)

A US domiciliary has unlimited marital deduction; while a non-US domiciliary has an unlimited marital deduction for gifts 
to a non-citizen spouse, which is only allowed at death through a qualifying domestic trust (QDOT).

PARTNERSHIP INTERESTS
Unfortunately, the current US estate tax treatment is unclear for a partnership or limited liability corporation (LLC) 
interest held by a nonresident alien. There is no hard-and-fast rule that clarifies whether a nonresident alien partner 
owns a proportional share of the partnership’s assets, or whether the ownership by the partners is considered an 
intangible interest.

The IRS has declined to rule on the gift tax of a partnership interest owned by a nonresident alien — this likely also 
applies to estate tax status. Without clear guidelines from the IRS, it’s often left to case law to determine whether a 
nonresident alien’s interest in a partnership or LLC is taxable in the US estate. 
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It can be argued that if a one-person LLC is considered to be a corporation for US income tax purposes, the interest 
should be treated similarly to corporate stock for estate and gift tax purposes, as far as nonresident aliens are 
concerned.

DEDUCTIONS ON NONRESIDENT ALIEN ESTATE TAXATION
Deductions for US estate tax under Code §§2053 and 2054 are calculated in line with the ratio of the US estate to the 
worldwide estate. 

For example, if a nonresident alien has a worldwide estate valued at $1 million, with $250,000 located in the United 
States (subject to US estate tax), and qualified expenses that total $100,000, then the US estate tax deduction would 
be calculated thus:

$100,000 x ($250,000/$1,000,000) = $25,000
Total Qualified Expenses x (Value of Estate Located in US / Value of Worldwide Estate) = US Estate Tax Deduction

Personal indebtedness in the United States is calculated in the same manner.

Filing for a deduction under Code §§2053 or 2054 for US estate tax requires disclosure of worldwide property on Form 
706-NA. The privacy issues involved should be weighed against the value of the deduction. In addition, there is a higher 
risk of triggering an audit when this deduction is taken.

Charitable deductions for US estate tax under Code §§2106(a) are limited to transfers for the exclusive use of the US 
government or political subdivision, or a US domestic charity — though some estate tax treaties modify this rule.

There is an unlimited marital deduction for the estate of nonresident aliens, if the surviving spouse is a US citizen. If the 
surviving spouse is a non-US citizen, the marital deduction can be claimed only for property passing through a Qualified 
Domestic Trust (Code §2056A). In general, QDOT trusts are extremely unfavorable to the surviving spouse; but they are 
the only way to pass property located in the United States to a non-citizen spouse, tax-free.
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Now that you have an understanding of the taxes at play, and how they will affect you as a resident or nonresident 
alien, it’s time for the real heavy lifting — determining the best way to transfer your assets. A professional can 
help you assess the different vehicles available to resident and nonresident aliens, and choose the best options 
for your particular situation. Here are a few vehicles you should consider, as tax-favorable ways to transfer assets 
to your heirs:

APPLYING THE GST TAX
We explained the generation skipping transfer tax (GSTT) rules in Chapter 1 — if you are a nonresident alien, the 
GSTT applies to assets that you transfer to a grandchild (or unrelated person at least 37.5 years younger than you) if:

- The transfer is also subject to the US gift or estate tax.
- The transfer is from a trust, and was subject to US gift or estate tax.

As a nonresident alien, here are two examples of how you might apply these rules in your estate planning:

Scenario 1 You make a lifetime gift of US real estate to one grandchild, and a lifetime gift of stock to
another grandchild. In this instance, only the gift of real estate is subject to GSTT. Stock is not subject to
US gift taxation.

Scenario 2 Your will provides that separate share trusts for both of your grandchildren be created with
US real estate and stock. In this case, transfers to the trusts should receive an allocation of your GSTT 
exemption; because both the stock and the real estate are subject to US estate taxation, and are also subject 
to GSTT.

DRAFTING WILLS AND TRUSTS IN CALIFORNIA, FLORIDA, AND TEXAS
Under California, Florida, and Texas law, a Mexican national’s non-US will can be admitted through ancillary
probate proceedings. This is expensive, and it’s an unfavorable approach to the disposition of US property.

However, a Mexican national can execute a California, Florida, or Texas will to dispose of property at death. A valid 
will in these states treats a Mexican national who dies just as it would treat a native of these states.

SOLUTIONS for

TRANSFERRING YOUR ASSETS

CHAPTER 04
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As a Mexican national, you can institute a revocable management trust to control and to title any property of yours locat-
ed in California, Florida, or Texas.

A revocable management trust is a popular vehicle because it’s beneficial to you and your heirs in several
ways, including:

• Property included in the trust passes privately.
• The property is passed according to your wishes.
• Management of real property is provided, if you are incapacitated.
• It can include substantial testamentary planning, motivated by tax savings.
• It’s enforceable if the account or property is reachable by a California, Florida, or Texas court.
• It provides for transfer of securities accounts upon death.

The revocable management trust is a vehicle worth considering for all Mexican nationals who fall under the 
nonresident alien classification. If you do want to utilize this type of trust, make sure your estate planning is 
coordinated between your US and Mexican advisors — including attorneys, business partners, brokers, and CPAs.

PLANNING WITH LIFE INSURANCE
Life insurance is a useful vehicle for wealth transfer, because the proceeds are usually free of income tax. You 
can structure your life insurance to be free from estate and transfer taxes; and, it provides a safe way to own 
an intangible asset with tax benefits. Life insurance can be a good alternative to foreign trusts, and is payable in 
US dollars.

GIFTING INTANGIBLE PROPERTY
Gifts of intangible property can be an excellent planning tool, since it they aren’t subject to US gift or estate tax. It’s 
important to understand the tax consequences of this type of gift. You can include US stock in the estate of a Mexican 
nonresident alien and gift it without any tax penalties.

SETTING UP A DYNASTIC TRUST
A dynastic trust is a long-term trust that’s used to pass wealth from one generation to the next, while avoiding transfer 
taxes — such as estate, gift, and GST taxes. Dynastic trusts can include gifts of intangible property. You can increase the 
strength of your dynastic trust by buying US life insurance with trust income.
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The past four chapters have covered a lot of complex information about estate planning as a Mexican national. 
Whether you are a resident or nonresident alien, it’s always wise to find a qualified professional who can help you 
break down complicated tax laws and design your estate in a way that’s most favorable to your heirs. 

To wrap up, let’s review some important estate planning tips to take away from this e-book:

• Gifts of tangible property shouldn’t be made in the United States.
• Gifts of US real estate are subject to US estate and gift tax.
• Avoid permanent residency, to avoid unnecessary US taxation.
• Restructure property ownership so it’s outside of the United States.
• Make qualified gifts and transfers before death.
• US businesses should be operated directly or indirectly through foreign corporations, or other legal entities.
• Procuring loans or other debt in the United States will reduce your estate’s taxable value.
• Use US life insurance to avoid taxation and to pay taxes, if necessary.

ESTATE PLANNING TIPS for

NONRESIDENT ALIENS

CHAPTER 05
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GETTING THE RIGHT ASSISTANCE TO PLAN AHEAD
Estate and business succession planning for both resident and nonresident Mexican nationals is a complex tapestry, 
woven from tax law, immigration law, and international tax treaties. These complexities don’t just affect you — they 
impact the loved ones you leave behind, the ones you want to ensure are taken care of after you’re gone. 

That’s why it’s crucial, especially for Mexican nationals, that you seek guidance from professionals in the United 
States and Mexico who can work together to provide the most favorable plan for you. 

The professionals at Grant, Hinkle & Jacobs are available to assist you with your estate and business succession 
planning needs. We can help with everything from estate planning issues and wealth transfer, to individual income tax 
and business succession.

Toll Free: (800) 423-4890
Telephone: (858) 350-4000
Fax: (858) 350-0671
www.ghjinc.com
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